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P-ROCEEDI-NGS
(10:33 a.m)

CHAI RPERSON GRI FFI' S:  Good nor ni ng, | adi es
and gentl enen. Let me call to order the 10th of
January 2006 Public Meeting of the Board of Zoning
Adj ustnent of the District of Col unbia.

My name is Ceoff Giffis. Joining ne
today is the Vice Chair, Ms. MIller, and M. Etherly.
Representing the National Capital Planning Comm ssion
with usis M. Mann, and we wi |l have differing Zoni ng
Comm ssioners with us this norning as we go through
our deci si ons.

W have quite a fewto get through, and
do apol ogi ze for our |ate start. W are acconmodati ng
a couple of schedules this norning, and also had an
awmful ot to do in Executive Session.

W will begin-- we will call the cases,
but the order, as published, may not be the way we
followit. However, we will be starting with 17395,
which is Jenmal's Citadel. And then, we will be joi ned
-- | amhoping and anticipating -- w th Conmm ssioner
Turnbull, and we will then go into 17405 of Laver ock,
and then, third, will be 17402 of Karl Lass. And |
will update as we continue on with that.

That being said, copies of the agenda,
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which we will vary from are avail able for you. They
are | ocated where you entered into the hearing room
at that table. You can take a |ook at how nuch we
will get acconplished this norning.

Let me ask that everyone present, of
course, turn off cell phones, beepers, so that we
don't have a disruption of our transn ssion and your
bei ng able to hear us clearly.

O course, this is not an opportunity for
additional testinony or hearings on a case. This is
a time for you to watch and hear the Board's
del i beration and discussions on cases that have
al ready been heard.

Wth that, |1'm going to say very good
norning to Ms. Bailey with the Ofice of Zoning on ny
very far left, M. My closer to me on the dais, who
is also with the Ofice of Zoning.

Let nme turn it over to staff to call the
first case for decision this norning.

SECRETARY MOY: Yes. Good norning, M.
Chai rman, menbers of the Board, and Happy New Year.

The first case for decisionis Application
Nunber 17395 of Jemal's Citadel, LLC, pursuant to 11
DCVR 3103.2. This is for a variance from the rear

yard requi renents under Section 774, a variance from
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the nonconformng structure requirenments under
Subsection 2001.1, a variance fromthe requirenent to
provide a loading berth that is 55 feet deep under
Subsections 2201.1 and 2201. 6.

This is to allow the establishnment of a
m xed use project, including a grocery store and
general offices in the RC/C2-B District at prem ses
1631 Kal orama Road, N W That's in Square 2572,
Lot 36.

On Novenber 29, 2005, the Board conpl et ed
public testinobny on the application, and schedul ed
t hi s deci sion on January 10, 2006. For its decision,
t he Board requested the following: draft findings of
fact and conclusions of law, including proposed
condi ti ons.

Fi |l i ngs have been submitted, M. Chairman,
by t he applicant, ANC-1C, and the party i n opposition,
t he Reed-Cooke Neighborhood Association. These
filings are in your case folders identified as Exhibit
29 -- I"msorry, Exhibit 93, 96, and 98, respectively.

Finally, as a prelimnary mtter, M.
Chai rman, we have two filings. One is fromthe Reed-
Cooke Nei ghborhood Associ ati on. This was filed on
Decenber 12, 2005, a notion to request to reopen the

record and further hearing on designated i ssues. That
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filing is identified as Exhibit -- is identified as
Exhi bit Nunber 96.

Second is a response to the applicant's
draft findings of fact and concl usions of |aw by a M.
Mar k Rasmussen, and that is identified in your -- in
your case folders as Exhibit 99. This response had a
deadl i ne of January 3rd and is dated January 5th. It
is untinely.

So that conpletes the staff's briefing,
M. Chai r man.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nmuch, M. My. Appreciate that overview It
is quite a full record in ternms of the amount of
subm ssions, as he has indicated. The Board -- we do
have a prelimnary nmatter in this, and that is to
address the notion to reconsider or, rather, open the
record on this. That would be in order to enlarge or
create a new hearing on a new -- or on a specific
topi c that the Reed-Cooke overlay was requesting.

Before we get into that -- and | think we
can get tothat really quickly -- well, let's do that.
Let ne hear any coments or quick discussion on the
notion that's before us.

VI CE CHAI RPERSON M LLER: M. Chai rman, |

woul d be opposed to granting the request. They asked
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us to reopen the record at this tine, and there isn't
any good reason, nunber one, why they could not have
presented the evidence when the hearing was ongoi ng.
So for that reason primarily, | woul d suggest that we
deny the notion.

CHAI RPERSON GRI FFI'S:  Ckay. Excellent. |
woul d absol utely agree on that count, as they had ful
ability to present the case that they wanted to.
There i s no new evi dence that has been brought for why
they wouldn't have known these issues or have
addressed them and perhaps have, within the hearings
t hensel ves.

Ckay. Q her coments? s there any
opposition to, or disagreenent with, that stated
position?

(No response.)

| f there's no further discussion on that,
| take, Ms. MIler, that that's a notion, a notion to
deny?

VI CE CHAI RPERSON M LLER: Yes, you can
take that as that.

BOARD MEMBER ETHERLY: Second, M. Chair

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch, Ms. MIller, M. Etherly.

The notionis before us. |s there further
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(No response.)

Not noting any further discussion, |I'd ask
for all those in favor signify by saying aye.

(Chorus of ayes.)

Opposed?

(No response.)

SECRETARY MOY: Staff would record the
vote on the notion to deny the request to reopen the
record, the notion on the part of the Vice Chair, Ms.
MIller, seconded by M. Etherly. Vote is four to zero
to one in support of the notion, the Chairnman, M.
Giffis, and M. Mann, M. Jeffries, not present, not
vot i ng.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch

M. My al so indicated Exhibit Nunber 99
from M. Rasnussen. | wasn't sure if you were
indicating that there was action required from the
Board. If so, | -- there nay well be, just to take it
into the record as we had not | eft the record open for
continuing accunulation of letters outside of the
parties' responses that we had requested.

However, | don't have any opposition to

accepting this intothe record as it -- it goes to the
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basis of the testinony that was brought up at the
hearing tine. And this is alnbst a rei ssuance of the
oral testinmony inwitten form and | don't thinkit's
anyt hi ng new that needed to and was not -- or given
the opportunity was not addressed in the hearings.
But let me hear from others.

(No response.)

Very well. Is there any opposition to
accepting M. Rasnmussen's subm ssion into the record?

VI CE CHAI RPERSON M LLER: No opposition.

CHAI RPERSON GRI FFI S: Excel l ent.  Then,
| et's nove ahead.

Cases like this seem-- well, cases like
this rem nd ne often of how |l arge i ssues and | arge --
wel |, for our purposes, |arge projects conme before us.
And oftentinmes, or nost of the time, it's hard to
deci pher the smaller issues that we actually have
before us, and the jurisdiction of which we have when
-- when one looks at it from street level, and a
comunity nmenber or a participant or an applicant for
that matter. You see the whole world as you put this
together. And how can you not see that?

And that -- that -- oftentines it becones
very difficult for my purposes in deliberating on

cases sonewhat like this. As you start to have to
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remove so rmuch fromwhat you will decide, the anount
of authority we have over certain things are -- are
very limted.

It goes specifically into this case, and
| think that this is a large project. There has
clearly been a lot of work that has happened on
everyone's side, fromthe comunity, from the Reed-
Cooke Associ ation, fromthe adj acent nei ghbors to the
ANC, to the applicant, in putting all of this
together. And it is a conplicated and an interesting
project as it evolves.

But when we come down, what we have and
what we're talking about is the size of a |oading
berth, the relief fromthat, and the provision of the
rear yard. And, you know, if | was better spoken this
norning, | mght make it sound very gl anorous in how
that is. But it reallyisn't. | nean, and | think it
is fairly straightforward of what we're | ooking at.

However, it does get to be a little bit
nore integrated when we | ook at the i ssues around the
| oadi ng berth as the di nensional requirenent that our
regul ati ons dictate. And if that variance is nade
based on its uniqueness and practical difficulty,
real ly what we perhaps are gettinginto -- and | found

nost of the testinmony went to -- whether it woul d have
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detrinental inpact or inpair the public good.

And | don't think it rose to the | evel of
the zone plan map, but that's really what we're --
we're -- the substance of what we're getting into.

And let ne, lastly, in my opening -- and
then, I'll open it up to everyone to speak -- is |I'm
incredibly inpressed wth the thoroughness of
everyone's participation in this -- and | think it's
an excel l ent, excellent show ng on everyone's part --
t he submi ssi ons.

| t really f ocuses and becones
determ native of what we have to do, and it shows a
great understanding of our -- of our process, and |
think it's very appreciative -- one, the direct
conpari son and t he response of each of the subm ssions
that are in, the discussion, obviously, in the
hearing, but also in the | ast subm ssions of each of
the conditions and the inpacts of those conditions,
and the substantive issues of which everyone is
concer ned.

That being said, I'll open it up to
others, if they would -- to begin their discussion.

VI CE CHAI RPERSON M LLER: Ckay. 111
begin. | think, just to coment on what you said,

t hi nk perhaps that sone of the parties thought -- or
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wanted this case to be about whether or not there
coul d be a supernmarket here, and really, in fact, the
only issues that we're dealing with are the size of
the | oading berth and the rear yard vari ance.

So I'm going to junmp right into the
variance test that's before us for those two
variances, if that's all right.

CHAI RPERSON GRI FFI'S:  Excel | ent.

VI CE CHAI RPERSON M LLER  Okay. So the
first test for a variance is whether the property is
uni que or has sone exceptional circunmstances. This
aspect has not been contested. It's an existing
building, it's on the lot, which brings with it
certain constraints as to how they can work with the
property. And it's an irregul ar-shaped buil di ng, and
we have a situation where internal structures don't
acconmodat e nodern uses.

The next test that we need to address is
-- and these go to both of the variances -- strict
application of the zoning regul ations would require a
practical difficulty inconmplyingwiththem Andwth
respect to the rear yard, we already have an existing
buil ding that's nonconform ng with the rear yard, and
| think in this particular situation they want to

install an el evator.
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They have to install an elevator to gain
access to a new floor, and the nost efficient place to
pl ace the elevator is against the wall. Oherw se,
they' re going to have to take away parking. There are
practical difficulties with placing the elevator
el sewhere, which is the loss of parking and the
greater expenses that woul d be invol ved.

And with respect to the | oading berth, we
have here they want to have a snaller |oading berth
than what the regulations require. And there's no
need for the larger |oading berth, because they've
agreed to only have snall er trucks cone because of the
narrowness of the street.

There would be additional costs for a
| arger berth, and it would create conplications inthe
| ayout and design of the garage and the |oss of
par ki ng spaces.

So | don't think that -- that issue was
not contested either, and we get to the adverse
inmpacts to the public from a smaller |oading dock
And the rear yard is not contested, so we can just
deal with the smaller |oading dock. And | think what
has happened in this case basically is that | don't
think that there are adverse inpacts froma snmaller

| oadi ng dock conpared to a | arger | oadi ng dock
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But what we have is there may be sone
adverse inpacts associated with |oading, and so,
t herefore, the applicant has worked with the conmunity
and Ofice of Planning and DDOT to cone up wth
conditions that would address those adverse --
possi bl e adverse i npacts.

CHAI RPERSON (Rl FFI S: Excel | ent. That
frames it out very well.

Al right. W'Il follow up on the rear

yard variance and say that | believe that the case
presentation i s persuasive, even -- on top of the fact
that it is not contested. But, clearly, | think your

nmeani ng was that there weren't testinony and evi dence
brought to the Board's attention that would -- would
per suade us ot herw se.

| rmean, it is fairly clear that the
threshold of the test for practical difficulty is not
to say it's inpossible, but is it practically
difficult. And as we look at this holistically and
look at the requirement for parking and space
utilization, and the circul ation on the upper floors,
it was pretty clear that this would elimnate up to 10
par ki ng spaces if certain accommbdati ons couldn't be
made, and certainly that becones a | evel of practi cal

difficulty.
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Very well. Ohers?

The | oading dock -- you nade a snall --
you made a statenent regarding that dimnishing the
size doesn't inpact -- | forget what it actually was,
but | guess the nunber of trips. Perhaps that's not
what you're saying, but the -- it seenmed to nme a
fairly conplicated discussion in the hearing about if
you -- if you weren't able to do the larger trucks,
does that start to increase the nunmber of trips you
have to do to service?

| don't think there were persuasive
statistics on it that -- that having those |arge
structures would dimnish a |ot. As we did hear
depending on the different vendors, there are
different sizes, and there are different trucks.

There was the conbi nation that was being
tal ked about by the applicant to deal with | oadi ng on
the street. Al so, the -- in terns of the directions
of streets. DDOT did have a | ast subm ssion on that.
| didn't find it definitive, but they were talking
about the possi bl e establishnent of the one-way street
on 17th Street.

Yes?

VI CE CHAI RPERSON M LLER: | think what

said was that the smaller |oading berth would not
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create greater adverse i npacts than the | arger | oadi ng
berth, because the applicant said that in any of that
they are only going to be using the smaller trucks
that would fit on the snmaller |oading berth, because
of the narrow streets and because of their agreenent
also with the conmunity.

CHAI RPERSON GRI FFI'S:  Okay.

VI CE CHAI RPERSON M LLER: Agreenent to the
conditions that we'll get to discuss.

CHAI RPERSON CGRI FFI S: Good. Al right.
But | think it does go to the substance of what you
were saying is that is what is the inpact of the
| oadi ng. And we tal ked about crossing the sidewal ks,
t he nunber of trips, the sound of the doors entering
and exiting, and opening and closing, and so | think
that we will have sone discussion on the tinme w ndow
of availability to use the dock and other operating
aspects of that, and al so whether there is an actual
manager on the | oadi ng.

VI CE CHAI RPERSON M LLER: Al so, just on
that point, ny recollection of the testinony is that
the smal | er | oading berth all owed for greater storage
space, which would contribute to a | ower frequency of
del i veri es perhaps.

CHAI RPERSON GRI FFI'S:  Ckay. O hers?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

18
BOARD MEMBER MANN: | just have a comment,

not so nuch a question, but it's an interesting
guestion to ponder, that had they not been seeking
relief fromthe | oadi ng dock requirenents, and if they
were going with the |onger |oading dock, then there
woul dn't have been conditions necessarily even
associated with that. But that's just sort of a
t heoreti cal question.

CHAI RPERSON GRI FFI'S:  Okay. Good point,
an interesting thought. Any other aspects that need
to be brought to public light in terns of the findings
and -- of which will be determ native of our decision?

VI CE CHAI RPERSON M LLER: You're not
referring to conditions yet, are you?

CHAI RPERSON GRI FFI'S: No.

VI CE CHAI RPERSON M LLER: That's what |
t hought .

CHAI RPERSON GRI FFI'S:  Okay. Well, then,
let's get toit. Are you interested in discussingthe
conditions? If so, | would propose that you put a
notion. W can di scuss the conditions under a notion.

While you' re getting ready for that, |et
nme nake one nore statenment that | think goes directly
to, of course, both of the variance tests. And M.

MIler laid it out alittle bit, but I think there's
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-- it's clear in the record, but this is an existing
structure and a very unique structure, not to nmention
the size of it, the location of it.

But the physical structure of it as it was
built, and its volumes and its nassing actually goes
to sone of the rear yard uniqueness and practica
difficulty -- the vaulted ceiling and the utilization
of how it's carved up and how, you know, |[ight
actually gets in and out.

To that, though, there is a huge anount --
or not huge. It is built for bel ow grade parking, and
it has its ingress and egress already situated. You
know, the front doors are there, the vehicle access is
there, the | oading docks are there.

VWhat is -- which |l think is -- is part of
t he uni queness and is part of the practical difficulty
is you have these already placed. Now, how do you
accomodat e this adaptive reuse to a structure that
is, you know, pretty nuch one of a kind, certainly in
this neighborhood, as the record shows, if not
anywhere el se.

That's an inportant aspect as we kind of
factor back into this is this is totally different
than if it was brand-new construction, and all of

whi ch was open to the architecture devel oper and how
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you position these things, and how you would better

accommobdat e the demands of a grocery store of this

size. kay.

VI CE CHAI RPERSON M LLER: | just want to
foll owup on that, too, because that -- that was a big
part of the hearing | think where -- this isn't --

what's not before us is whether or not there can be a
grocery store here, and we heard, you know, concerns
about the garage door going up and down and bot heri ng
nei ghbors.

But | think we pretty nuch indicated at
the hearing that that's really not before us, and

that's not something within our jurisdiction to

addr ess.

CHAI RPERSON CRI FFI S: Ri ght . And the
issue to address -- actually, | think M. Rasnussen
made it, and a couple of others in the hearing -- the

i ssue of if you were to conpare uses, which we aren't,
that's not what we can do, but if we were to conpare
-- because it's in the record -- to an office
buil ding, and some of the adjacent neighbors are
saying, "Well, an office building would have |ess
impact in terns of the driving comng in and out, and

the lights that woul d shine, as opposed to this,"” |I'm

not -- there would need to have been a lot nore
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information to be persuasive on that el ement, because
there's nothing that precludes a comercial office
buil ding from being a 24-hour use, or having three
shifts from you know, begi nning shift to night shift.
And who knows? Maybe it would be a call center, you

know, and it was 24 hours, and there are peopl e comi ng

in and out.

These kind of things I think -- | think
that -- which goes directly back to the uni queness of
the structure, its size -- once utilized, once
reani mated, will have that kind of density and use.

Ckay. Are you ready?

VI CE CHAI RPERSON M LLER: At this point,
|"d like to nove to grant approval for the Application
Nunber 17395 of Jemal's Citadel, pursuant to 11 DCWMR
Section 3103.2, for a variance from the rear yard
requi renents under Section 774, a variance fromthe
nonconf orm ng structure requirenents under Subsection
2001.1, a variance fromthe requirenment to provide a
| oading berth that is 55 feet deep under Subsections
2201.1 and 2201.6, to allow the establishment of a
m xed use project, including a grocery store and
general offices inthe ROOC 2-B D strict, at prem ses
1631 Kalorama Road, N W, as conditioned at this

neet i ng.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

22
CHAl RPERSON GRI FFI'S: Excellent. I|s there

a second?

BOARD MEMBER MANN:  Second.

CHAI RPERSON CGRI FFI' S:  Thank you, M. Mann.

Ms. Mller?

VI CE CHAI RPERSON M LLER: Basically, the
applicant has worked with O fice of Planning and the
ANC and the comunity and has proposed it |ooks |ike
18 conditions which -- which are set forth on pages 21
through 23 of the proposed findings of fact and
conclusions of law, which | think we could work wi th.

| think that basically there is one major
poi nt of contention with the ANC, and that involves
t he nunber of deliveries per day.

CHAI RPERSON GRI FFI'S:  Okay.

VI CE CHAI RPERSON M LLER | don't know i f
you want to go through each one or --

CHAI RPERSON GRI FFI'S:  Absol utely.

VI CE CHAI RPERSON M LLER: -- how you want
to do it.

CHAI RPERSON GRI FFI S: What would you
propose for conditions? M. Mnn?

BOARD MEMBER MANN:  Wel |, | was just going
to al so note that on the previ ous page, on page 20 of

t he proposed conditions, under nunber 6, there was one
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condition that was also proffered in relation to the
one aspect regarding the side yard, and it goes to
prohi biting any nore construction of that space into
usabl e space, which they would have had to -- they'd
have to seek further relief to do that anyway, because
they've already maxed out -- they are going to be
maxi ng out their FAR at 1.5, but | don't have any --
| don't have any reason not to accept that condition.

VICE CHAIRPERSON M LLER: Just for

clarification, I think that's repeated i n nunmber 18 on

page 23.

BOARD MEMBER MANN: Yes. (ood.

CHAl RPERSON (RIFFI'S:  So, |'msorry, M.
Mann, your position is you don't -- you don't see the

total rationale for having that condition as it would
require relief. However, you don't have any
opposition to naintaining it.

BOARD MEMBER MANN: That's right. There
was no indication given that they're going to seek
that in the future, but this would prohibit themfrom
doi ng that anyway, without amending the order.

CHAIl RPERSON GRIFFI'S: | see. kay. Very
wel | .

BOARD MEMBER MANN: But as Ms. Mller

points out, it's -- | overlooked the fact that it's
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nunber 18 on the other proposed conditions anyway.

CHAI RPERSON GRI FFI S: Ckay. Condi ti on
nunber 1 proposed by the applicant is anal ogous to ANC
condition nunber 2. For purposes of the conditions,
the terms "truck" and "vehicle" both nean notor
vehicle. Are we needing to condition the definition,
or can we do that in a finding? | think it would be
nore appropriate as a finding, defining it. It's
certainly not a condition we would want to enforce,
nmeasure, unless we want to restate that. Yes?

VI CE CHAI RPERSON M LLER: | woul d agr ee.
| don't think it has to be stated as a condition. And
when the order is witten up, it could be in a
footnote or in -- wherever.

CHAI RPERSON GRI FFI'S:  Excellent. W can
just have it as a clarification or a finding in the
hearing as it was defined for the purposes of this
speci fic application.

Proposed condition nunber 2, which is
anal ogous to ANC 1, which -- uses received goods, will
refuse deliveries from trucks exceeding 40 feet in
| engt h. It's also simlar to Ofice of Planning' s
condi ti on nunber 3.

Qobviously, that went to the reduction in

t he i npact of the | oadi ng dock size, not being able to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

25

nmove a 55-foot truck in. | guess that's what they
are.

Questions? Concerns? Do you --

VI CE CHAI RPERSON M LLER: | think that's
very -- that's critical.

CHAI RPERSON CGRI FFI'S:  Okay. W'l refuse.
Ckay, good.

Third, which is ANC 2. Omer woul d
propose that the District of Colunbia Departnent of
Transportation -- that relocated 17th Street | oading
zone be limted to vehicles not exceeding 40 feet in
| engt h.

Concern with that? There should be. That
conditionis -- is patently useless. The owner will
propose -- they could do that today. They can propose
anyt hi ng. If we want to have that intent actually
mai ntained, let's | ook at what the intent is and wite
that with sone neasurable, enforceable, and actually
sone outconme to the condition.

This was the point of -- there was -- |
think it was 60 feet, linear feet, or what have you,
and the location of the street | oading.

VI CE CHAI RPERSON M LLER: W al so got into
our record, perhaps even after this was submtted, a

menor andum from DDOT that discusses how they wll
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coordinate with the applicant and the ANCwi t h respect
t o establ i shi ng one-way street patterns, nodifications
to curbside regulations, and nonitoring truck
operations, so -- and addressing traffic circul ation.

So | think we -- that should be,
obvi ously, in our decision, that this is what's going
to be happening, and perhaps we don't need this as a
condi ti on.

CHAI RPERSON GRIFFIS: O it should be --
m ght be specifically noted, if we do feel it's -- it
actual Iy woul d reduce the possibility of a detrinmental
inmpact. But | agree, let's start |ooking at pulling
these into condition -- proposed condition nunber 7,
whi ch goes to no C of O would be issued until after
the D.C. Departnent of Transportation has approved a
truck managenent plan.

| mean, that's what all of these el enents
and issues are, right? Are we okay with giving that
anount of authority to DDOT in terns of issuance of a
Cof O? O is that any concern? 1Is it -- |I"'d just
bring it up.

| don't have any difficulty with that,
especially in this case. | think it's very clear on
the specific elenents. It's not something that's

opening up an undefined or wunreachable goal and
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si tuation.

| mean, it's very clear in putting a truck
managenment plan together, and certainly they would
want to make it accommobdating prior to opening for
their own use purposes. That is, the tenant, and
obviously the city, should be able to instruct based
on its know edge and concern.

VI CE CHAI RPERSON M LLER.  Right. W also
have indication that they ve already started to work
with the applicant on this. So | think that's
appropri at e.

BOARD MEMBER ETHERLY: So to be clear, M.
Chai rman, where we are, has proposed condition nunber
3 been di sposed of ?

CHAI RPERSON GRI FFI'S: | woul d say we start
adding into condition nunber 7, no Certificate of
Cccupancy under the truck nmanagenent pl an, whi ch woul d
i ncl ude, but not belimted to, |ooking at the | oading
zone on 17th Street, or defining a |oading zone on
17th Street.

| think we don't want to | ose sone of the
specifics. They were critical aspects of how -- what
was going to be -- howit was going to be utilized.
But, you know -- confusing?

VI CE CHAI RPERSON M LLER: So what are you
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sayi ng? And | oadi ng zone?

CHAI RPERSON GRI FFI'S:  Under 7, we'll put
some specific itens, if we think that they need to be
i ncluded or addressed in the truck nanagenent plan.
If they don't, then leave it out.

BOARD MEMBER ETHERLY: O, conceivably,
coul d you si nply append t he | anguage that's referenced
in Exhibit Nunmber 97, which is DDOTI's nenorandunf
Per haps at the close of the current nunber 7, insert
everything following, "DDOT will coordinate with the
applicant,” all the way through to "as described in
the truck managenent plan," just append that at the
concl usi on of Exhibit -- of proposed condition nunber
77?

CHAI RPERSON CGRI FFI S: Yes, | think that
makes -- mght make sonme sense in terns of the
| anguage, and it reads, "DDOT will continue with the
applicant and the applicable ANC regardi ng proposed
rul emaki ng, to establish one-way street patterns on
17th Street, as well as nodifications to curbside
regul ati ons described in the truck nmanagenent plan."
Is that what you're saying? Also, nonitor truck
operations at the grocery store and nmake additi onal
adj ustments that may be necessary to inprove safety

and provide adequate traffic circul ation.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

29
BOARD MEMBER ETHERLY: Actually, |I'd say

that's what | was getting at, but that mght also
al ready be captured in proposed condition nunber 14,
whichis referred to as ANC 12. So maybe it's al ready
i ncl uded. Either way, | have no objection wth
condition nunber 7, as it's proposed.

CHAI RPERSON GRI FFI S: Good. Ckay.

t hi nk what we're sayi ng, though, in ternms of nunmber 3
is that it's going to be incorporated. |It's either
going to be covered in 14, 7, or another one that
we' re about to get to.

BOARD MEMBER ETHERLY: Ckay.

CHAI RPERSON GRI FFI'S: So |l et' s nove ahead,
then. Proposed condition nunber 4, Uses, "ReceivVing
goods through the enclosed l|oading area wll be
limted, the nunber of deliveries, to 40 weekdays, 40
Sat ur days, and 15 on Sundays, al ong with newspapers."”

Ms. MIler? Keepit in, rewordit, edit?
Comment s by anyone?

BOARD MEMBER ETHERLY: I have no
objection, M. Chair.

CHAI RPERSON GRI FFI'S: Yes?

VI CE CHAI RPERSON M LLER: | just need a
m nute, because | -- | thought that the -- the point

of contention is on the nunber of deliveries. And in
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the cover letter to applicant's proposed findi ngs and
conclusions of law, they reference 40 deliveries.

So I'mnot sure why this says -- well, I'm
just not sure why this is identified as ANC 3, because
| thought that the ANC wanted fewer deliveries, like

20 or sonething like that. Just so that we're clear

what -- whose condition we're | ooking at.
CHAI RPERSON @RI FFI S: Ri ght . | don't
think that it should be -- to be clear, | wasn't sure

that they were adopting the ANC s conditions. ANC
condi tion nunber 3 reads --

VI CE CHAI RPERSON M LLER:  20.

CHAI RPERSON GRI FFI S: -- "Harris-Teeter
will limt the nunber of truck deliveries to
approximately 20 on weekdays, 10 on Sundays, and
newspapers only on -- or newspapers only on Sundays."
In fact, in the hearing it was -- if | recall
correctly, there was direct testinony saying that they
have always said that it would be, you know, 20. It
wasn't -- in the hearing it cane out it was 40, and
think that's the fact of the matter, and that's what
we have presented before us.

The issue cones down to whether or not
that -- the direct link fromthe | oadi ng dock goes to

the adverse inpact of the nunber that it takes to
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service an establishment like this. O like the
building -- it's not just this one tenant we're
tal king about either, which we'll get into a little
bit later.

VI CE CHAI RPERSON M LLER: | think this is
the time, though, to give the ANCthe great wei ght and
di scuss, you know, if we're going to adopt the 40, why
we woul d adopt 40 over the ANC s proposal for 20 and
10, and --

CHAl RPERSON GRI FFI'S: Ckay. How do you
see that the ANC established the 20 and the 107

VI CE CHAI RPERSON M LLER: | don't think
they did. | don't think they made the case that there
is an adverse inpact from the difference between 40
and 20, even though it's nore traffic. | think that
the -- based on the testinmony, | recollect that the 40
was necessary for the feasibility of the operation of
the grocery store.

CHAI RPERSON GRI FFI'S:  Okay.

VI CE CHAI RPERSON M LLER:  So | woul d be in
favor of the condition as proposed by the applicant.

CHAI RPERSON @GRl FFI S: Ckay. O her
comment s?

BOARD MEMBER MANN: | woul d al so support

that and say that the applicant based that nunber on
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legitimate operational requirenments, and they didn't
just pull that nunmber out of the air. And they also
have agreed to try to limt the nunber of deliveries,
to the extent that they <can, by coordinating
deliveries and | oading the trucks in a different way.
But, | nmean, they all sprung from legitinate
operational requirenents.

And, again, if they weren't requesting
relief fromthat |oading dock size, | nean, then we
woul dn't even be addressing that condition. They
coul d have as nany deliveries as they wanted.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR GLAZER M. Chair, and nenbers of the
Board, sorry to interrupt, but I wondered if you could
clarify the i ssue about the newspapers. The | anguage
in proposed condition nunber 4 in the applicant's
proposed order is slightly different from the
| anguage.

In the other proposal, it -- one says
newspapers only, and the other one doesn't. And it's
not clear to me what the Board's intent is wth
respect to this.

CHAI RPERSON GRI FFI S: Anyone want to
provide their own clarity? | see the |anguage as

fairly clear, and |I'm not sure where the Board is
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going with it, whether it adopts it or not. But it's
fairly clear in the testinony that was present ed.

Nor mal deliveries are required on Sunday.
And then, on -- in addition to those, there are
newspaper deliveries that cone in on Sunday, and that
they were tal king about -- the ANC s first condition
was that |I'mnot sure if they were wanting this, or
per haps at sonme point of discussionit was stated that

there would not need to be any deliveries on Sunday.

But that was -- that was clarified in ny
mnd that that's not a -- that's not a wavering i ssue,
that there were |l ess deliveries required, but there
are deliveries required. Now, whether we'd prohibit
those or not, that's up to us.

The i nmportance of the newspapers, |'mnot
really -- you know, I'm not sure we need to
differentiate, but --

VI CE CHAl RPERSON M LLER: Wl |, | nean,
think that the conditions should be clear on their
face, you know, because they're going to be there for
a long time for the public to look at. And | think
that | agree with the Assistant Attorney General that
this is not clear, and so | -- | would be willing to

even scratch the newspapers part. | can't inmagine
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that they -- we didn't hear any evidence that they are
goi ng to cause a bi g adverse i npact by their delivery.

CHAI RPERSON GRI FFI S: There it is. So
your position, Ms. MIler, on condition nunber 4is --
you indicated that the ANC didn't provide persuasive
or substantive back -- go ahead.

VI CE CHAl RPERSON M LLER: No. Just
| ooking at this, unless for some reason by ny taking
out the newspapers nowit's going to affect -- limt
t he newspapers, because they're not included inthe 15

or 40 or, you know, so naybe we have to do sonet hing

here.

CHAI RPERSON GRI FFI S: How do you read
that? 15 on Sundays, along with newspapers. |s that
15 -- the newspapers are a part of the 15?

VI CE CHAI RPERSON M LLER: Does it read
i ncl udi ng newspapers, is that the --

CHAI RPERSON GRI FFI' S: Yes.

VI CE CHAI RPERSON M LLER: | don't know.
| don't know what they intended. | --

CHAI RPERSON GRI FFI S: | read them as
separ at e. There are 15 deliveries, in addition to
there will be newspaper deliveries on Sundays. They
don't sell a daily newspaper?

VI CE CHAI RPERSON M LLER: So not i ncl udi ng
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newspaper s?

CHAI RPERSON GRI FFI S: Do you want to
preclude it?

VI CE CHAI RPERSON M LLER:  Not i ncl udi ng.
No, | just nean that -- | don't really want to limt
t he newspapers. That's nmy only point. It's just
really a | anguage thing here.

CHAI RPERSON &Rl FFI S: It seens to ne
what's being stated is that we're allowing 15
deliveries on Sundays, and we're also allowing, with
that, the delivery of newspapers. |s that correct?

BOARD MEMBER MANN: Yes, although I think
that it should be -- | think newspapers can be
delivered on any day. | don't know that it was even
specific to Sundays.

CHAI RPERSON GRI FFI'S:  Right.

BOARD MEMBER MANN: But maybe we shoul d
just end the sentence with, "On Sundays," period, and
t hen say, "Newspaper deliveries are not included in
the deliveries above." O, "Newspaper deliveries are

also allowed in addition to the deliveries stated

above. "

CHAI RPERSON GRI FFI'S: | see.

BOARD MEMBER ETHERLY: But do any of ny
col | eagues recall any -- | nean, | know that both the
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| anguage of newspapers is reflected in both of the
proposed conditions, both of the sets of proposed
conditions. But do ny colleagues recall any specific
testinmony to the nunber of newspaper deliveries? 1'm
inclined just to nix that |anguage altogether.

CHAI RPERSON GRI FFI'S:  But woul d that -- do
you understand that that woul d effectually renove one
of the other deliveries anticipated? So it's -- we
allow 39 deliveries of all other items, and one
delivery of newspaper? |s that what you're saying, if
we took that |anguage out? It seens to ne you read
this and it says, "Look, these are our servicing
deliveries -- 40 on weekdays." That does not count
the newspaper trucks that conme in and drop off
newspapers. So it's in addition to those.

BOARD MEMBER ETHERLY: Well, | would | ean
-- | would lean towards, then, perhaps the |anguage
t hat someone had suggested about just parceling the
newspapers out. But | have no frickin' clue --

CHAI RPERSON GRI FFI' S: Yes.

BOARD MEMBER ETHERLY: -- how to
guantify --

CHAI RPERSON GRI FFI S: You know, what's
interesting is that --

BOARD MEMBER ETHERLY: -- that, being --
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in all honesty.

CHAI RPERSON GRI FFI'S: Right. No, | think
it's -- 1 think we've gotten to the Ilevel of
absurdity, so we need to nobve on.

BOARD MEMBER ETHERLY: | don't know how

the record is going to reflect "frickin, so if
sormeone can help me spell that out.

CHAI RPERSON GRI FFI'S: W want to get into
the timng, and the timng all owed for | oading, and if
they |oad off of 17th Street. Don't papers usually
come before 7:00 a.m? | mean, conceivably, | think
-- | think we probably should renove that from the
condition, that el enment of deliveries. It seens to be
alittle bit -- a very independent ki nd of vendor that
is servicing not just this specifically but the area
in total.

BOARD MEMBER ETHERLY: But | know t hat for
t he I anguage, and not to be flip about it, I knowthat
the ANC and other interested parties are antici pating
that there will be additional -- conceivably woul d be
additional vehicular inmpact by virtue of those
del i veri es.

But I'm just not sure how to kind of
capture the --

CHAI RPERSON GRI FFI'S:  Yes.
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BOARD VEMBER ETHERLY: -- t he

guantification of that. So --

CHAI RPERSON GRI FFI'S:  Well, here's where
it came out, as | read this. | think -- and this
wasn't addressed in the hearing, but it seens |ike the
ANC was saying, "W don't want any deliveries on
Sunday, " except for --

BOARD MEMBER ETHERLY: Except --

CHAI RPERSON GRI FFI'S:  -- the newspapers.

BOARD MEMBER ETHERLY: -- newspapers.

CHAI RPERSON (Rl FFI S: And that's where
this newspaper delivery starts to cone in.

VI CE CHAI RPERSON M LLER: | t hi nk maybe we
don't have to go too far down on this right now, but
| think our intent mght be when we rewite this
condition to say that newspapers are not limted by
this condition, because | think it goes to what M.
Et herly was saying -- when we have a condition and we
don't have any testinobny or evidence as to why it
shoul d be included, | think that we shoul d not include
it, because | would hate to inpose the limtation
where we don't understand why there should be one.

CHAI RPERSON GRI FFI'S: | di sagree with that
on this specific case, because we do have -- we have

pl enty of testinony. We're tal king about | oading
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W' re tal ki ng about truck generation, trip generation,
to this. And that's one of them

| think where the differentiationis, and
the reason why it shouldn't be in this condition, is
there wasn't enough testinony to decide what that
i npact is, because, as | said, the hours are probably
different, the timng is very different perhaps. |
don't think that falls into the specific use in
servicing the proposed tenants in this application.

BOARD MEMBER ETHERLY: So you woul d not - -

CHAI RPERSON GRI FFI'S: | woul d not incl ude
it. So we're just -- we are just conditioning the 40
deliveries, not including the newspapers.

BOARD MEMBER ETHERLY: But you woul dn't --

CHAI RPERSON GRI FFI S: So the condition
does not cover the newspapers.

BOARD MEMBER ETHERLY: But would you
i ncl ude the | anguage of not including newspapers?

CHAI RPERSON GRI FFI' S:  Possi bly.

VI CE CHAl RPERSON M LLER: W know what our

intent is.

CHAI RPERSON GRI FFI'S:  Right.

VI CE CHAI RPERSON M LLER: | think we're in
agreenent. | don't think we're in disagreenent.

BOARD MEMBER ETHERLY: Yes, | agree.
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VI CE CHAI RPERSON M LLER:  Ckay.

CHAI RPERSON CRI FFI S: Number 57 Uses
other than the office. Uses -- will accept deliveries
solely within the 17th Street |oading dock, or its
side door from the 17th Street |oading zone.
Deliveries would not be allowed on the Kal orama Road
pedestrian or vehicul ar entrances. Condition does not
apply to routine dropoffs and pi ckups, Postal Service,
FedEx, and UPS.

Any difficulty with the |anguage there?
Any changes required? Any opposition to that?

BOARD MEMBER ETHERLY: No opposition

CHAI RPERSON CRI FFI S: Ckay. And t hat
actually adopts alnost directly sone of the ANC s
condition -- the word in the ANC condition nunber 4.

Condi tion nunmber 6, we're getting into
hours of =-- for the 17th Street |oading zone.
Comments? W'd limt the 17th Street |oading zone
from Monday to Friday 7:00 to 4:00, Saturday 7:00 to
4:00, and after 8:00 a.m on these days the dock
manager will direct vehicles delivering goods fl ow ng
t hrough t he encl osed | oadi ng area to do so i nsi de t hat
area, rather than fromthe 17th Street | oading zone,
if this would not disrupt other deliveries underway or

schedul ed.
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| s everyone cl ear on what they're sayi ng?
Ckay. As | read this, what it's saying is, |ook
you're going to have a dock manager, right, that's
going to make sure that, you know, trucks are com ng
in and getting out and sonmeone doesn't just sit there.
kay?

So you have that person, and the truck is
com ng up, but the | oading dock is enpty. And they're
pulling up on 17th Street, because it's faster, it's
right there. He's going to be responsible for
directing themto get off the street into the | oading
dock, bring it inside. It seens to be fairly rational
and nmake sone sense.

BOARD MEMBER ETHERLY: I'd have no
objection to that proposed | anguage. | will note that
there is a one-hour difference with regard to the
Sat ur day | oadi ng hours, as proposed by the applicant,
7:00a.m to 4:00 p.m, versus the ANC s suggesti on of
7:00 aam to 3:00 p.m

Based on ny recol |l ection of the testinony
presented, | don't recall any specific inpacts that
were necessarily identified with respect to the
difference in the hour on Saturday. So 1'd be
inclined to stick with the 4:00 p.m |anguage there,

but | just wanted to identify that difference between
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the two proposals.
CHAI RPERSON GRI FFI'S:  Okay. Excellent.
Any other comments on that one? Ckay.
Ms. Mller, the vagueness, you were indicating
vagueness of what? Wien they have to, or howthey get

them off the 17th Street | oadi ng zone?

VI CE CHAI RPERSON M LLER: | don't -- |
don't recall saying that, comenting. | nmean, | think
it's a little wordy, but it's -- | don't renenber

maki ng t hat comrent.

CHAI RPERSON &Rl FFI S: Ckay. Any
difficulty with the intent?

VI CE CHAI RPERSON M LLER:  No.

CHAI RPERSON GRI FFI S: Ckay. Let's nove
ahead, then. What?

VI CE CHAI RPERSON M LLER: Before you --
before you flip the page, | know we discussed
nunber 7, but I'm really not clear how it was
resolved. And |I'mwondering if it just should be | eft
the way it is.

CHAI RPERSON GRI FFI'S: | think it may wel |,

just for sinplicity. In my mnd, when | |ooked at
this, and | had read this -- and, frankly, it's a very
i nportant aspect -- that seens to be the -- the

crucial condition. And all of these other specifics
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that we're putting in are inportant, but fall under
t hat conditi on.

| nmean, every elenent fromthe tine on the
17th zone to the direction to the |oading dock
manager, all of that | amhoping is part of the truck
managemnment plan that's being worked out wi th DDOT.

VI CE CHAI RPERSON M LLER: Good. That's
why | think it | ooks good, clean, and sinple maybe t he
way it is. Okay.

CHAI RPERSON Rl FFI S: kay. You are a
nodernist. No detail. Cean |line.

Ckay. Condition nunber 8, ANC 7A, hours
for the overhead door and operate -- at the | oading
dock will be limted to Monday-Friday 8:00 to 4:00,
Saturdays 8:00 to 4:00, Sundays 10:00 a.m to
2:00 p.m, along with up to three nore openings and
closings after those hours, but ending prior to
9: 00 p.m each day.

If yourecall, thisis asituation-- it's
the utilization of the | oading dock. It's inside when
t hat door cones up and goes down. And the aspect was
is that there are deliveries that are required off-
hours, and those will be brought inside. Clearly,
they're not going to be allowed with our condition of

time constraints on 17th Street. They're going to
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have to get themin. Understood?

VI CE CHAI RPERSON M LLER:  Yes.

CHAI RPERSON GRI FFI S: Ckay. Questions?
Comment s? Further clarifications onthose conditions,
or objection to that condition? kay. Yes?

BOARD MEMBER ETHERLY: |'I| make the sane
observation. There is a difference in the hours as
presented by the applicant versus the ANC

CHAI RPERSON GRI FFI'S:  Ri ght.

BOARD MEMBER ETHERLY: But, once again, |
don't recall specific testinony that spoke to whet her

or not there was a hei ghtened nature of inpact as you

get -- as you get into the later hours of the day.
So |l would -- | would have no objection to
the time conponent. 1'Il note that there is reference

in the ANC submittal to the i ssue of soundproofing or
sound- danpeni ng technol ogi es for use with respect to
t he overhead door.

CHAI RPERSON GRI FFI'S:  Right.

BOARD MEMBER ETHERLY: So I'll just kind
of highlight that. | don't have a particular
perspective one way or the other on whether or not
t hat | anguage should be included in the condition.

CHAI RPERSON GRI FFI S: Ckay. Good.

think it absolutely should. What the applicant has
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done, as you know, is nmade it a separate condition.

BOARD MEMBER ETHERLY: Separ at e condi ti on,
yes.

CHAI RPERSON GRIFFI'S: So we can address
that with this. Let ne just address this tine,
because sone of the testinony that was brought up was
the tinme and the inportance of tinme in the 2:00 hour
was when the trucks woul d cross the sidewal k. And it
had to do with t he amount of peopl e that were wal ki ng,
but al so the school hours and chil dren wal ki ng on t hat
si dewal k.

| think that the inpact is mtigated one
-- you have a curb cut there. There's always caution
that you have to provide. But with a | oading dock
manager, that's another aspect that | think is going
to be critical in terns of directing the backing up.
| nean, it's a tight -- none of us should be unaware
fromthe testinmony howtight that's going to be to get
into those | oadi ng docks.

That nmanager -- | think a critical
responsibility is going to be making sure that it's
safe and that the trucks cone in without hitting the
buil ding, and certainly that no one walks into his
passage. But that is the only thing that | saw that

inmpacting in terns of the time. So | would not have
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any hesitationin accepting and crafting the condition
number 8 close to what is witten here.

VI CE CHAI RPERSON M LLER | just want to
make a comrent while it's on ny mnd, and that is that
-- and we have said that we don't just blindly accept
condi tions, even though they are agreed to, by all of
the parties. And so that's what we're doing is, you
know, anal yzing each condition.

But we have -- we have, in nmany instances,
and we didn't do it in this one, and | w sh we had,
asked for a rationale for each condition, because | --
| think that that's what we're doing here is we're
kind of trying to renenber or figure out what the
rationale mght be, and that in the future maybe we
ought to ask for rational es.

CHAI RPERSON GRIFFI'S: | think we're doing
a darn good job of renenbering, finding our
rationalization for it. But you re absolutely right.
The whol e point of the fact is that the conditions go
directly to something that has been brought to a
per suasi ve | evel of being a potential adverse inpact.
And conditioning -- conditioning variances also is a
-- is a unique aspect, and | think this rises to the
| evel of having that done.

Okay. Going next to this, M. Etherly,
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has gotten us to condition nunber 9. | think it's
critically inportant. "The overhead | oadi ng dock door
shall be equipped wth soundproofing and sound-
danpeni ng technol ogies.”™ | would add that a | evel of
continuance here to be -- | would add sonething to
say, "Be mmintained in good and operable condition,"
t hese technologies. | mean, just buying into that.
W want to nake sure that it |lasts and worKks.

| think it's an inportant point, based on
the fact of -- as is in the testinony and the record.
The basis of this condition is its proximty to a
residential zone.

Ckay. 107 "Overhead door shall be
cl osed, except when vehicles enter and exit, unless
the overhead door would otherwi se need to operate
again within the following 15 mnutes. An exterior
si gn denoting such nmust be provided." That al so runs
along -- Ofice of Planning had proposed sonet hi ng of
t hat nature.

Makes sense. Programming -- | don't see
any difficulty with that. That's obviously sonet hing
el se that the dock manager will be in charge of doing,
and | think that's an inportant feature -- would be
the first indication that the door is broken, it needs

repair.
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